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RE: ENVIRONMENTAL SCREENING REPORT,
Cohasset Phase II Decommissioning

EnCana Corporation,

Dear Mr. Parker:

We thank your offices for notifying the Native Council of Nova Scotia
Netekuolimkewe’] Comrission about the released Environmental Screening
Report (November 2004) prepared by the Canada-Nova Scotia Offshore
Petroleum Board, Fisheries and Oceans Canada and Environment Canada ( Joint
RA’s) on EnCana Corporation Cohasset Phase II Decommissioning Project,
“Screening Environmental Assessment” of April 2004.

We have reviewed the Joint RA’s Environmental Screening Report (ESR)
released on November 8, 2004, and the concurrent News Release inviting public
cominent.

Without limiting our right to make further comments, raise issues and other
interventions throughout the regulatory review process available in law or
otherwise on any aspect of the “EnCana Cohasset Phase Il Decommissioning
Project Application”, the ESR is flawed and void of information necessary for
decision making.

The Joint RA’s are established by Crown enactment. The CNSOPB had
knowledge before and formally by letter of March 1, 2004 of the Native Council
of Nova Scotia interest and call for consultation on the proposed project.
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The project proponent consciously refused to engage in direct consultation with the NCNS
Commounity of Mi’kmag/Aboriginal People. There was absent the direct exchange, or discussions
on issues, concerns, interests, and needs, consideration, or accommodation, knowledge and
understanding, to factor into the EA on the most basic CEAA requirements of:

“the environmental effect or change to the socio-economic conditions, or current use of
resources for traditional purposes by Aboriginal Persons” nor on the:

The CNSOPB general EA Scoping document, (if it included Aboriginal Fisheries) of:

“effects upon access to fishing grounds and potential impacts to current and
future fishing industries™,

On March 24, 2004 the CNSOPB responded to our letter: “The Board has determined that formal
consultation is appropriate”. The Board further:

“We ask that the Native Council of Nova Scotia continue to participate in the EA
process by reviewing the EA document when it becomes available and forward any
comments and concerns in writing to the Board. Should it be deemed appropriate the
Board may request that the Operator undertake additional consultation to resolve any
outstanding issues.”

On June 21, 2004, the NCNS Netekulimkewe’l Commission absent of a “process for consultation”
by either the project proponent or the CNSOPB, raised several other fundamental concerns and

issues remaining in the proponents Screening Environmental Assessment Report for the Cohasset

Project Phase I Decommissioning Project issued for public comment.

The EA was devoid of information as to our NCNS Community of Mi’kmag/Aboriginal Peoples
1ssues, concerns, interests and needs, and our current use of resources and future uses.

The EA recounted a general statement, “EnCana considers consultation an on-going process that will
continue throughout the public review period for the EA report”. There was also another general

reference to consultation. Clearly absent nothing on the matter of “consultation with Aboriginal
Peoples™.

The EA included a qualified one liner assumption. Clearly absent nothing about our Aboriginal
Peoples: “current and future use of resources and potential effects or impacts™ nor “effects on socio
- economic conditions” on the Aboriginal Peoples rights and uses.

On June 21, 2004 we addressed some other obvious fundamental concerns and issues not addressed
or clear in the proponents Screening Environmental Assessment of April 2004.

On July 21, 2004, the CNSOPB acknowledge receipt of the additional concerns and issues, and
responded:
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“the Canada-Nova Scotia Offshore Petroleumn Board (the Board) has the regulatory
authority to make a determination on this application. Such a determination is
considered a fundamental decision under the Accord Acts and subject to review by
the Governments of Canada and Nova Scotia.

The Board continues to review this application, associated documentation and public
comments. Your comments and questions will be considered as it make its
determination.”

The Native Council of Nova Scotia community of Mi’kmaq/Aboriginal Peoples had no cause to
think that the RA’s involved in this project would not uphold the honour of the determination for
consultation. That the RA’s would not raise with the proponent the serious void of information on
current or future use of resources by Aboriginal Persons, a required environmental effects to be
addressed. The EA was deficient in this regard, among other matters.

The ESR 15 clearly flawed and a deficient report filing precluding decision making.
Within everyone’s knowledge:

1. The proponent consciously refused to engage or hold any “formal consultation™
with the NCNS community of Mi’kmag/Aboriginal Peoples.

2. The CNSOPB had knowledge of this fact, and had made a determination that it was
appropriate to hold consultation. The RA’s did not undertake consultation with our

Community.

3. The joint RA’s, more particularly DFO bad knowledge that our NCNS community of
Mi’kmag/Aboriginal Peoples are exercising an Aboriginal Right and fishery resources access
through the orderly “Aboriginal Communal Commercial fishery” by arrangements between
our Community and DFO.

4. Since 1992 onwards RA’s and Project Proponents operating in the Canada - Nova Scotia
Offshore, have knowledge of Aboriginal Peoples exercising Aboriginal Rights. Have
knowledge about the “duty for consultation”. The RA’s have knowledge about the “duty
to uphold the honour of the Crown”. The RA’s have knowledge about how important the
fishery resources and access and use is to the social, economic and material well-being of
Aboriginal Peoples. The DFO RA has knowledge about the criteria taken into account by
the government in allocating communal commercial licenses amongst different users to
include the Aboriginal Peoples.

5. The CNSOPB RA has knowledge about our interest in this project and has assured us that
our comments and questions would be considered as it makes its determination.

We had no reason to believe that the Joint RA’s would prepare an ESR devoid of Aboriginal
consultation, devoid of Aboriginal Peoples resources use information, devoid of explanation for not
upholding its determination for consultation, devoid of information to report on the fundamental
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requirements under the CEAA , and devoid of récognition of the Accords Acts consideration for
Aboriginal Peoples lose of opportunity.

The Joint RA’s ESR compounds the proponent’s EA deficiencies, and have prepared a deficient
report filing which precludes decision making.

Two examples, on justtwo issues raised with the CNSOPB throughout this Review Process to date.

“lack of consultation™

The proponent made the choice not to engage in direct consultation process. The EA does not
address “consultation with Aboriginal Peoples™ nor “use of current or future resources™.

Rather than ask the proponent to address this obvious deficiency and information void which the
CNSOPB indicated that it could, or may ask the proponent to “consult”, or where one or all three
of the RA’s could have undertaken a direct consultation process on this project with our Community
to uphold the duty of consultation, and thereby determine all the issues, concerns, intérests,
accommodations, mitigation or what have you to ensure that the parties are better informed as to

the environmental effects, and our resource uses, instead the RA’s choose to prepare an ESR and the
unthinkable.

The Joint RA’s arbitrarily introduced in their ESR a section 9.14. The Joint RA’s ignore the
knowledge that the “proponent consciously choose not to consult”. The CNSOPB did not
“implement their determination that consultation is appropriate for this project. The Joint RA’s
ignored the knowledge that Aboriginal Peoples are exercising Aboriginal Rights of organized

Communal Commercial Fisheries by arrangements with the DFO, and hold licenses in the site sector
of the project.

The Joint RA’s gratuitously make up a section 9.14 in the ESR to fill the void from a vacuum. We
reserve comment on RA’s role to fill in substantive gaps knowingly and consciously left out by a
proponent.

The Joint RA’s in the ESR then take and use on face value without substantiating information the
proponent’s one liner to fit into section 9.14, and to top that off, characterize our involvement in the
process, our several correspondences, our substantive issues raised on many subjects of this project
and EA, our overarching consideration for decisions makers to think forward and foremost for our
living environment with a cavalier sentence: “Aboriginal comment” “It did not directly address use
of resources by aboriginals (sic)”.

We are not responsible to write Scoping Documents, EA’s and ESR, nor “Decisions” by decision
makers, and that much more.

The Joint RA’s know that the preparation of the “scoping document” was extensively developed
internally between the Joint RA’s. The CNSOPB did not invite public comment on the scoping
document for phase Il decommissioning. As noted by the CNSOPB it consulted with regulators
and fisheries groups and it prepared the Scoping Document. There is no indication of any effort
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to mvite or consult with Aboriginal Peoples on the “Scope of the Project Assessment” for Phase II
decommissioning.

We hold a responsibility to express interest, provide comment when invited and required. We hold
a responsibility to hold Crown authorities to the “duty to ensure consultation”. We hold a
responsibility to protect our Aboriginal Rights, and our use of resources, and improve our socio
economic conditions in the spirit of reconciliation. Reconciliation best achieved by the process of
consultation and accommodation where all parties are better informed and can make decisions.

We hold a responsibility to declare an “EA”, an “ESR” or an “Order” on manner and content filed
or delivered as either “deficient” or “sufficient”. We hold a responsibility to pursue remedies
available at law or other forum as deemed necessary and appropriate.

If we didn’t have an interest, issues, concerns, needs, or didn’t assess possible or potential
“environmental effects” or “impacts” from a proposed project on the NCNS community of
Mi’kmag/Aboriginal Peoples, why would the Native Council of Nova Scotia expend time and effort
to clearly advise the CNSOPB that for this project we require consultation and have an interest.

The Joint RA’s preparing the ESR have forehand knowledge of our several stated concerns, there
remain many others. The Joint RA’s have knowledge that there are serious information gaps in the
EA as to “use of resources by Aboriginal Persons™ and “environmental effects or impacts and their
mitigation or accommodation”. The Joint RA’s have knowledge that they could not determine the
potential effects on Aboriginal Peoples use of resources or potential “actual loss or damage, or loss

of fishing and gathering opportunities” because there had been no consultation nor information in
the EA,

The Joint RA’s know that a “gratuitous make up section in an ESR on a fundamental aspect of an
EA required by CEAA legislation” does compromise the principles of “good faith on all sides for
all parties”.

The EA is deficient by the proponents choice. The Joint RA’s know it’s deficiencies and have
prepared a fundamentally flawed and deficient ESR.

On another subject matter discussed in the ESR which we also specifically raised with the CNSOPB
directly on the decommissioning project:

“To what time and level of legally binding long term liability and compensation is
EnCana or its legal successors prepared to commit to the CNSOPB, Nova Scotia
Canada and Share Users of the ocean environment”.

The proponent responded to the CNSOPB;

“EnCana will honour whatever obligations, authorized by the applicable offshore
legislation and regulations are imposed upon it by the CNSOPB”.



-6-

Why would the Joint RA’s in the ESR limit and compromise a specific issue raised by our
community? Why would the joint RA’s limit and qualify the proponents stated response, and limit
their liability and compensation to only “interference with fishing equipment” if the application
decisions was for the “partial removal only option™?

It is disheartening at best when we can’t get “consultation™. It is disheartening when RA’s “fill in
sections to cover information gaps not provided by the proponent”. Imagine our feeling and that of
other share users ofthe ocean environrnent when “RA’s further qualify and limit a proponent’s broad
response” to a specific question on term and liability.

What reason is there for Decision Makers to require, expect and insist on a “sufficient ESR report
filing”?

What reason is there for Aboriginal Peoples who express an interest in a specific projectto engage
1n a process at great personal expense of time and effort, raise fundamental issues and concerns, (ten
months and counting) only to read in an ESR “gratuitous make up sections for the proponents
information deficiency”, or see nothing about the “lack of consultation”, or to read “RA’s further
qualifying and limiting a proponent’s response to long term liability and compensation”?

Canadians embrace “dialoguc”, Aboriginal Peoples embrace “meaningful consultation” all of us
embrace the process of exchanging information, testing and being prepared to amend proposals in
light of information received and providing feedback. Dialogue and Consultation is the process that
ensures all interests are better informed to make decisions.

ESR filed. 'We know that consultation does not guarantee agreement on all issues, subjects,
concerns or needs, however at least some fundamental issues and concerns could be reconciled o
some mutual understanding and advance the ESR to move it from a deficient filing to a best effort
sufficient ESR.

We remain available and open to snggestions or approaches which may help remedy the deficient
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